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and appendix C of this part. The dura-
tion of such training shall be not less
than 3 hours.

(h) Nothing in this subpart restricts
any discretion available to the railroad
to request or require that an employee
cooperate in additional body fluid test-
ing. However, no such testing may be
performed on urine or blood samples
provided under this part. For purposes
of this paragraph, all urine from a void
constitutes a single sample.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7458, Feb. 15, 1994]

§ 219.13 Preemptive effect.

(a) Under section 205 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
434), issuance of these regulations pre-
empts any State law, rule, regulation,
order or standard covering the same
subject matter, except a provision di-
rected at a local hazard that is consist-
ent with this part and that does not
impose an undue burden on interstate
commerce.

(b) FRA does not intend by issuance
of these regulations to preempt provi-
sions of State criminal law that impose
sanctions for reckless conduct that
leads to actual loss of life, injury or
damage to property, whether such pro-
visions apply specifically to railroad
employees or generally to the public at
large.

§ 219.15 [Reserved]

§ 219.17 Construction.

Nothing in this part—
(a) Restricts the power of FRA to

conduct investigations under section
208 of the Federal Railroad Safety Act
of 1970, as amended; or

(b) Creates a private right of action
on the part of any person for enforce-
ment of the provisions of this part or
for damages resulting from noncompli-
ance with this part.

§ 219.19 Field Manual.

(a) Recommended practice standards
for breath testing under subpart D of
this part, and related materials de-
signed to assist the railroads in estab-
lishing programs for control of alcohol
and drug use are contained in the FRA
Alcohol and Drug Field Manual, which

is revised from time to time by the Of-
fice of Safety, FRA.

(b) The Field Manual may be in-
spected at the Office of the Associate
Administrator for Safety, FRA, 400
Seventh Street, SW., Washington, DC
20590. The Field Manual may be pur-
chased at the National Technical Infor-
mation Service, Order Department,
5285 Port Royal Road, Springfield, Vir-
ginia 22161.

§ 219.21 Information collection.
(a) The information collection re-

quirements of this part have been re-
viewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB con-
trol number 2130–0526.

(b) The information collection re-
quirements are found in the following
sections:

Section 219.7.
Section 219.23.
Section 219.104.
Section 219.201.
Section 219.203.
Section 219.205.
Section 219.207.
Section 219.209.
Section 219.211.
Section 219.213.
Section 219.303.
Section 219.307.
Section 219.309.
Section 219.401.
Section 219.403.
Section 219.405.
Section 219.407.
Section 219.501.
Section 219.503.
Section 219.601.
Section 219.605.
Section 219.701.
Section 219.703.
Section 219.705.
Section 219.707.
Section 219.709.
Section 219.711.
Section 219.713.

§ 219.23 Railroad policies.
(a) Whenever a breath or body fluid

test is required of an employee under
this part, the railroad shall provide
clear and unequivocal written notice to
the employee that the test is being re-
quired under Federal Railroad Admin-
istration regulations. Use of the man-
dated DOT form for urine drug testing
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or breath analysis satisfies the require-
ments of this paragraph.

(b) Whenever a breath or body fluid
test is required of an employee under
this part, the railroad shall provide
clear, unequivocal written notice of the
basis or bases upon which the test is
required (e.g., reasonable suspicion,
violation of a specified operating/safety
rule enumerated in subpart D of this
part, random selection, follow-up, etc.).
Completion of the alcohol testing form
or urine custody and control form indi-
cating the basis of the test (prior to
providing a copy to the employee) sat-
isfies the requirement of this para-
graph.

(c) Use of approved forms for manda-
tory post-accident toxicological test-
ing under subpart C of this part pro-
vides the notifications required under
this section with respect to such tests.
Use of those forms for any other test is
prohibited.

(d) Each railroad shall provide edu-
cational materials that explain the re-
quirements of this part, and the rail-
road’s policies and procedures with re-
spect to meeting those requirements.

(1) The railroad shall ensure that a
copy of these materials is distributed
to each covered employee prior to the
start of alcohol testing under the rail-
road’s alcohol misuse prevention pro-
gram and to each person subsequently
hired for or transferred to a covered po-
sition.

(2) Each railroad shall provide writ-
ten notice to representatives of em-
ployee organizations of the availability
of this information.

(e) Required content. The materials to
be made available to employees shall
include detailed discussion of at least
the following:

(1) The identity of the person des-
ignated by the railroad to answer em-
ployee questions about the materials.

(2) The classes or crafts of employees
who are subject to the provisions of
this part.

(3) Sufficient information about the
safety-sensitive functions performed by
those employees to make clear that the
period of the work day the covered em-
ployee is required to be in compliance
with this part is that period when the
employee is on duty and is required to

perform or is available to perform cov-
ered service.

(4) Specific information concerning
employee conduct that is prohibited
under subpart B of this part.

(5) In the case of a railroad utilizing
the accident/incident and rule viola-
tion reasonable cause testing authority
provided by this part, prior notice
(which may be combined with the no-
tice required by §§ 219.601(d)(1) and
219.607(d)(1)), to covered employees of
the circumstances under which they
will be subject to testing.

(6) The circumstances under which a
covered employee will be tested under
this part.

(7) The procedures that will be used
to test for the presence of alcohol and
controlled substances, protect the em-
ployee and the integrity of the testing
processes, safeguard the validity of the
test results, and ensure that those re-
sults are attributed to the correct em-
ployee.

(8) The requirement that a covered
employee submit to alcohol and drug
tests administered in accordance with
this part.

(9) An explanation of what con-
stitutes a refusal to submit to an alco-
hol or drug test and the attendant con-
sequences.

(10) The consequences for covered
employees found to have violated sub-
part B of this part, including the re-
quirement that the employee be re-
moved immediately from covered serv-
ice, and the procedures under § 219.104.

(11) The consequences for covered
employees found to have an alcohol
concentration of .02 or greater but less
than .04.

(12) Information concerning the ef-
fects of alcohol misuse on an individ-
ual’s health, work, and personal life;
signs and symptoms of an alcohol prob-
lem (the employee’s or a coworker’s);
and available methods of evaluating
and resolving problems associated with
the misuse of alcohol, including utili-
zation of the procedures set forth in
subpart E of this part and the names,
addresses, and telephone numbers of
substance abuse professionals and
counseling and treatment programs.

(f) Optional provisions. The materials
supplied to employees may also include
information on additional railroad
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policies with respect to the use or pos-
session of alcohol and drugs, including
any consequences for an employee
found to have a specific alcohol con-
centration, that are based on the rail-
road’s authority independent of this
part. Any such additional policies or
consequences shall be clearly and obvi-
ously described as being based on inde-
pendent authority.

[54 FR 53259, Dec. 27, 1989; 55 FR 22793, June
4, 1990, as amended at 59 FR 7458, Feb. 15,
1994]

Subpart B—Prohibitions
§ 219.101 Alcohol and drug use prohib-

ited.
(a) Prohibitions. Except as provided in

§ 219.103—
(1) No employee may use or possess

alcohol or any controlled substance
while assigned by a railroad to perform
covered service;

(2) No employee may report for cov-
ered service, or go or remain on duty in
covered service while—

(i) Under the influence of or impaired
by alcohol;

(ii) Having .04 or more alcohol con-
centration in the breath or blood; or

(iii) Under the influence of or im-
paired by any controlled substance.

(3) No employee may use alcohol for
whichever is the lesser of the following
periods:

(i) Within four hours of reporting for
covered service; or

(ii) After receiving notice to report
for covered service.

(4) No employee tested under the pro-
visions of this part whose test result
indicates an alcohol concentration of
.02 or greater but less than .04 shall
perform or continue to perform covered
service functions for a railroad, nor
shall a railroad permit the employee to
perform or continue to perform covered
service, until the start of the employ-
ee’s next regularly scheduled duty pe-
riod, but not less than eight hours fol-
lowing administration of the test.

(b) Controlled substance. ‘‘Controlled
substance’’ is defined by § 219.5 of this
part. Controlled substances are
grouped as follows: Marijuana, narcot-
ics (such as heroin and codeine), stimu-
lants (such as cocaine and amphet-
amines), depressants (such as barbitu-

rates and minor tranquilizers), and
hallucinogens (such as the drugs
known as PCP and LSD). Controlled
substances include illicit drugs (Sched-
ule I), drugs that are required to be dis-
tributed only by a medical practition-
er’s prescription or other authorization
(Schedules II through IV, and some
drugs on Schedule V), and certain prep-
arations for which distribution is
through documented over the counter
sales (Schedule V only).

(c) Railroad rules. Nothing in this sec-
tion restricts a railroad form imposing
an absolute prohibition on the presence
of alcohol or any drug in the body
fluids of persons in its employ, whether
in furtherance of the purpose of this
part or for other purposes.

(d) Construction. This section shall
not be construed to prohibit the pres-
ence of an unopened container of an al-
coholic beverage in a private motor ve-
hicle that is not subject to use in the
business of the railroad; nor shall it be
construed to restrict a railroad from
prohibiting such presence under its
own rules.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7459, Feb. 15, 1994]

§ 219.102 Prohibition on abuse of con-
trolled substances.

On and after October 2, 1989, no em-
ployee who performs covered service
may use a controlled substance at any
time, whether on duty or off duty, ex-
cept as permitted by § 219.103 of this
subpart.

§ 219.103 Prescribed and over-the-
counter drugs.

(a) This subpart does not prohibit the
use of a controlled substance (on
Schedule II through V of the controlled
substance list) prescribed or authorized
by a medical practitioner, or posses-
sion incident to such use, if—

(1) The treating medical practitioner
or a physician designated by the rail-
road has made a good faith judgment,
with notice of the employee’s assigned
duties and on the basis of the available
medical history, that use of the sub-
stance by the employee at the pre-
scribed or authorized dosage level is
consistent with the safe performance of
the employee’s duties;
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